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EDMUND G. BROWN JR.       State of California  
Attorney General       DEPARTMENT OF JUSTICE 
           

        455 GOLDEN GATE AVENUE, SUITE 11000 
SAN FRANCISCO, CA 94102-7004 

 
           Public: 415-703 5508 

          Telephone: 415-703 5908 
           Facsimile: 415-703 5480 

         E-Mail: Emilio.Varanini@doj.ca.gov 
 
The Honorable Charles B. Renfrew 
710 Sansome Street 
San Francisco, California 94111 
 
RE:  DRAM Settlements: Proposed Allocation and Distribution Plan for Class States' Government 
Agency Claims 
 
Dear Judge Renfrew: 

 You have asked the States seeking certification of a government class to present our allocation 

and distribution proposals for that class, which constitutes only a part of the total government 

purchaser settlement. 

 For reasons unique to individual state laws, only the States of California, New Mexico, Alaska, 

Delaware, Ohio, Oklahoma, and Pennsylvania have pled class claims for their government entities 

under Federal Rule of Civil Procedure 23 (“Class States”).   We estimate that these claims represent 

20.3 % of the total of the government claims resolved in the Settlement Agreement, or $2,070,739. of 

the $10 million Samsung settlement fund to be exact.  (The Winbond settlement fund, of which New 

York is not a part, is also discussed below,)  The methodology applied to reaching that number is 

identical to the methodology by which the intra-class allocation and distribution was developed, as 

described more fully below. 

The Description of the Full Time Employee (“FTE”) Methodology For The Allocation 

And Distribution Plans 

 The settlement proceeds have been divided among the participating states based on three 

categories of represented government entities: (1) state government entities, (2) local government 

entities, and (3) public colleges and universities.  These categories were used both because some states 

only represented one or two of these categories and because the intensity of purchases of  DRAM-

containing products may vary among these categories.  For the first two categories - state and local 
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governments - FTEs were used to allocate among the States. Using FTEs is a common method for 

measuring size, since it takes into account full-time and less than full-time employees to produce a 

total employee number.  In addition, FTEs are useful in allocating the settlement fund since the staff 

size of a government entity is a good indicator of its number of computer users and, thus, purchases of 

DRAM-containing equipment.  (The mathematical process used to calculate the recommended 

distribution is described in the attached appendix.)  For public colleges and universities, enrollments 

were used as a proxy for the size of DRAM-containing product purchases both because of the limited 

availability of FTE data for these institutions and the belief that enrollments are a better indicator of 

the computer-usage in colleges and universities. 

 The FTE ratio of local government entities to state government entities based on United States 

Census data is approximately 80% to 20% in favor of local government entities.  However, we 

adjusted that split to 2/3rd and 1/3rd in favor of local government entities based on prior litigation 

experience involving government purchaser classes and the overlap in services provided by various 

local government entities (e.g., a county and the various special districts located therein).  This 

adjustment is not inconsistent with the data we have accumulated to date, including publicly-available 

data from 1999-2002 for the percentage of state and local government purchases vis-à-vis businesses 

and natural persons.1   

 To deal with the different proxies - FTEs and enrollment - third party data was used to create 

dollar of computer purchases per FTE and dollar of computer purchases per enrollment.2  These dollars 

were then added up for each participating entity.  Each State’s totals were divided by the grand total to 

give each state’s percentage.  These percentages were used to allocate the Samsung settlements.  New 

York’s percentage was removed and the resulting percentages for the remaining states were used to 

allocate the Winbond settlement. 

 The third party data used for the dollarization contained data for nationwide higher education 

purchases.  This figure was reduced for the percentage of enrollments in private colleges and 

                                                 

1  See http://www.idc.com/ [International Data Corporation web site containing data mentioned above]. 
The use of incomplete data, with estimates and adjustments for various factors, is permissible in the 
process of estimating damages and the value of settlement claims See, e.g., Cal. Bus. & Prof. Code, § 
16760(d) (West. 2007) (can use sampling or estimation methods to determine damages); id. § 
16760(e)(1) (West. 2007). 

 
2  See footnote one, supra & Appendix. 
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universities.  The resulting national purchases of computers by public colleges and universities was 

divided by the total enrollment for public colleges and universities.  (The enrollment data was also 

obtained from a third party that collects higher education information.)3 

 The third party data used for the calculations described herein contained data for separate 

categories, one for combined state and local purchases and the other for K-12  education purchases.  

After the K-12 education purchases were adjusted to remove private schools, the resulting figure for K-

12 purchases was added to local government purchases.  The combined purchases of state and local 

purchases was then divided so that the resulting purchases (considering the K-12 education purchases) 

were divided so that one-third of the purchases were assigned to the state government entities and two-

thirds were allocated to the local government entities.  The resulting total of purchases were next 

divided by the national total of state and local government FTEs to create average dollars of purchases 

per FTE for each of these categories. 

 Each state then received a percentage of the settlement equal to its percent of the total average 

dollar purchases.  This process was applied in the identical manner to both Class States and Non-Class 

States.  The results of the calculations are as follows, with each Class State listed individually and the 

amount going to Non-Class States grouped as one entry: 

State4 Percent of Settlement 

(Samsung/Winbond) 

Dollars received by that state 

(Samsung/Winbond/Total) 

                                                 
3  See Appendix. 
 
4 These class states are defined uniquely as “all political subdivisions” within the states of Alaska, New 
Mexico, and California, as well as the California state agencies of the University of California and the 
State Bar of California.  The percentages allocated above to California, New Mexico, and Alaska as 
Class States exclude those totals that pursuant to this methodology would be received by their state 
agencies as that term is defined in the settlements with Samsung and Winbond.  Although the 
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Alaska5 0.1% - Samsung / 0.1% - 

Winbond 

$9,100 – Samsung / $226 – 

Winbond / $9,366 - Total 

California6 9.3% - Samsung / 10.5% - 

Winbond 

$930,113 – Samsung 

/$23,148 – Winbond / 

$953,261 - Total 

                                                                                                                                                                       
allocation and distribution of funds to state agencies in California, New Mexico and Alaska is not part 
of the order of reference, neither California nor Alaska nor New Mexico plan to proceed in a different 
manner with respect to these state agencies as opposed to their political subdivisions.  See, e.g., Decl. 
of Emilio E. Varanini IV, accompanying this letter. 
 
5See footnote 4, supra.  For Class State Alaska, only the political subdivisions of Juneau, 
Fairbanks, and Anchorage expressed a wish to participate in the settlement.  These political 
subdivisions are estimated to constitute 2/3rd of the population of the State and possess 3/4ths or more 
of the DRAM-containing equipment of the State. See Decl. of Clyde Sniffen accompanying this letter. 
 
6See footnote 4, supra. 
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Delaware 0.4% - Samsung / 0.5% - 

Winbond 

$44,193 – Samsung / $1,100 

– Winbond / $45,293 - Total 

New Mexico7 0.7% - Samsung/ 0.8% - 

Winbond 

$ 69,074 – Samsung/ $1,719 

– Winbond / $70,793 - Total 

                                                 
7 See footnote 4, supra. 
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Ohio 4.6% - Samsung/ 5.2% - 

Winbond 

$456,633 – Samsung/ $11, 

364 – Winbond / $467,997 - 

Total 

Oklahoma 0.6% - Samsung/  0.7% - 

Winbond 

$62,124 – Samsung/ $1,546 – 

Winbond / $63,670 - Total 
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Pennsylvania 4.6% - Samsung/ 5.2% - 

Winbond 

$460,502 – Samsung/ 

$11,461 – Winbond / 

$471,963 - Total 

Total amount appropriated to 

Non-Class States8 

79.7% - Samsung/  77% - 

Winbond 

$7,968,261 – Samsung/  

$169,435 – Winbond / 

$8,137,696 - Total 

(allocation of these amounts 

is not part of Special Master 

Reference) 

Pursuant to the Court's Order,  Your Honor is required to review the proposed settlement fund 

of $ 2,070, 884 million for the Class States as a whole to craft a recommendation as to its fairness and 

reasonableness.  Your Honor is also required to review the proposed intraclass distribution of those 

monies among each of the Class States to craft a recommendation as to its fairness and reasonableness.  

                                                 
8  This includes the non-class claims of Alaska, California, and New Mexico. 
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See, e.g., In re Vitamins, 2000 WL 1737867, * 2-6 (D.D.C. 2000); see In re Compact Disc Minimum 

Advertised Price Litigation, 216 F.R.D. 197, 213-214 (D. Me. 2003)   Finally, Your Honor is required 

to review the proposed distribution of funds within  each  Class State to craft a recommendation as to 

its fairness and reasonableness.  See id., at 214; id., 2003 WL 21685581 (D. Me. 2003).  The Class 

States offer the following analysis below to help guide Your Honor in accomplishing these tasks. 

 The Allocation Plan Is Fair and Reasonable 

 A formula for allocating proceeds in an antitrust settlement need only have a reasonable 

rational basis, particularly if recommended by experienced counsel.  In re Visa Check/Mastermoney 

Antitrust Litig., 297 F.Supp.2d 503, 518-519 (E.D.N.Y. 2003), aff’d, 396 F.3d 96 (2nd Cir. 2005). The 

state attorneys general are just such experienced counsel, having represented government entities in 

numerous class actions and settlements.  See In re Fine Paper,  82 F.R.D. 143, 150 (E.D. Pa. 1979); In 

re Ampicillin Antitrust Litg., 55 F.R.D. 269, 274 (D.D.C. 1972). 

 The Class States respectfully suggest that Your Honor find in his report and recommendation 

that the class settlement of $2.071 million is fair and reasonable.  As noted, the use of the FTE 

methodology to allocate among government purchases was approved in an indirect purchaser action 

filed by California government entities in the Microsoft case.  See In re Microsoft Antitrust Litig., No. 

04-cv-03705, MDL No. 1332, Order Certifying Settlement Class and Approving Settlement (D. Md. 

Feb. 12, 2007), attached as Exh. E to the Motion for Preliminary Approval, filed on October 11, 2007.  

The declaration filed in support of the FTE plan in the Microsoft case explains that the more 

individuals that are employed by a governmental entity, the more computers it is likely to have for 

those individuals to use.  See Exh. 1 at 1, attached. Though the Microsoft declaration did not address 

servers, printers, and networking equipment, all of which  contain DRAM, it is apparent that the more 

computers a government entity uses, the greater its need for other DRAM-containing equipment. 

  The Microsoft declaration points out the possibility that the FTE formula may need to be 

adjusted to fit certain government entities.  See Exh. 1, at 2 attached.  In our case, adjustments were 

made for both local government entities so as to not overstate their purchases of DRAM-containing 

equipment and for colleges and universities to translate enrollment figures into a FTE equivalent.   

 These adjustments are reasonable and increase the accuracy of the FTE method.  Courts allow 

for the use of approximations as a basis for the distribution of damages, see, e.g., Cal. Bus. & Prof. 

Code, § 16760(d) (West. 2007) and give wide discretion in the crafting of allocation plans (see, e.g., In 

re Visa Check/ Mastermoney Antitrust Litig., 297 F.Supp.2d at 518-519; see also, e.g., Cal. Bus. & 

Prof. Code, § 16760(e)(1) (West. 2007)). 
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 The amount of the $ 2.071 million Class State settlement fund is fair and reasonable.  The 

original amount of $10 million negotiated with Samsung for government entities amounts to 11 % of 

the of $90 million negotiated with Samsung for non-government entities, e.g., natural persons and 

businesses.  The state settlement itself matches the percentage of total purchases of computers and 

other electronic equipment that can be ascribed to government entities versus natural persons and 

businesses.  See Decl. of Blake L. Harrop, attached to Motion for Preliminary Approval, filed Oct. 11, 

2007; www.idc.com/ [IDC web site containing data breaking down computer usage by state and local 

government entities versus natural persons and businesses for time period 1999-2002].  Additional 

reasons which generally support the fairness and reasonableness of the settlements themselves are set 

forth in the Motion for Preliminary Approval and also support the fairness and reasonableness of the 

amount of money awarded to the Class States.  See Mot. for Preliminary Approval, filed Oct. 11, 2007, 

at 9-10, 12-13. 

 The Intrastate Distribution Plans for the Class States Are Fair and Reasonable 

 The Class States conditionally propose to distribute the funds allocated to each of them within 

their States via direct distribution back to the government entities.9  The amount allocated to each 

entity would be proportional to that entity’s FTEs versus the total number of FTEs for the Class State 

in question with the same adjustment being made for colleges and universities described above.10 

Because direct distribution to class members is preferred where feasible, the Class States respectfully 

suggest that Your Honor find in his report and recommendation that such intrastate distribution plans 

are fair and reasonable. 

In some instances, however, direct distribution to Class State entities may not be possible.  For 

example some Class State government entities may not claim their share of the settlement funds.  

Additionally, for individual government entities or groups of government entities in the Class States, 
                                                 
9 For Alaska, insofar as its political subdivisions are concerned, only the political subdivisions of 
Juneau, Fairbanks, and Anchorage expressed a wish to participate in the settlement.  See Decl. of 
Clyde Sniffen. 
 
10 Class State California would propose a further adjustment to its intrastate distribution plan.  It would 
adjust the FTE formula to reflect the fact that K-12 public schools also purchase computers for general 
use by students.  California plans to make this adjustment based on a 2003 survey report of California 
K-12 schools’ use of computers per student for the time period 2000-2003.  See 
http://www.cde.ca.gov/ls/et/rs/techsurvey.asp (California Department of Education web site breaking 
down use of computers per student by region and school type). As the K-12 public school sector does 
not differ from State to State, this does not affect the amounts distributed to any other Class State 
under the settlement.  See Decl. of Emilio E. Varanini IV. 
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the amount of funds may be so small that an alternative form of distribution, such as cy pres, may be 

appropriate.  Accordingly, the Class States respectfully request that Your Honor provide in his report 

and recommendation that any Class State may submit an amended intrastate distribution plan for the 

approval of the Court if events warrant the need for an alternative distribution.  Permissible alternatives 

for distribution would include cy pres distribution and distribution to a state’s revolving fund designed 

to receive antitrust recoveries on behalf of state and local governmental entities. See In re Compact 

Disc Antitrust Litig., 2007 WL 201022, * 1 (D. Me.  Jan. 24, 2007); id., 236 F.R.D. 48, 51-53 (D. Me. 

2006).11  

 Other Issues Involving The Proposed Allocation And Distribution Plan 

There are other issues that Your Honor may need to address before finding the Class States’ 

Allocation and Distribution Plan to be fair and reasonable. 

The Presence of Multiple DRAM-Containing Products in the Settlements 

DRAM-containing products included in the settlement for government purchasers include 

freestanding DRAM, computers, servers, printers, and certain kinds of networking equipment such as 

routers, switches, and hubs.  See e,g., State of California et. al. v. Samsung Electronics Corp. et. al., 

Complaint, Case No. C 07-1347, filed March 7, 2007, at 6-7; State of California et. al. v. Infineon 

Technologies et. al., Case No. 06-4333 PJH, Third Amended Complaint, filed October 1, 2007, at 11-

17.   The Class States do not believe that an adjustment is needed because of the presence of multiple 

products.  The Class States reached this conclusion based on the small size of the settlement fund and 

the likelihood of an inconsequential impact from the differences between the products covered by the 

settlement.  See, e.g., Reply Report of Dr. Kenneth L. Flamm, attached to Reply of States of California 

and New Mexico in Support of Mot. for Class Certification, at 39-42, attached as Exh. 2.   Even if 

Your Honor wishes to explore this issue further the Class States believe that this issue need not be 

addressed now.  Compare Compact Disc, 216 F.R.D. at 208-209 (reserving the determination of some 

issues on distribution to a later date). 

The Presence of “Direct” Claims in the Settlements 

 The Class States’ claims include both "direct purchase" claims and indirect purchase claims.  

Some Class State entities made a small number of purchases of DRAM modules directly from 

Defendant Micron (the so-called Crucial claims), see e,g., State of California et. al. v. Samsung 

Electronics Corp. et. al., Complaint,  Case No. C 07-1347, filed March 7, 2007, at 25-26.   Class State 

                                                 
11 The Class States propose to address the notice plan and costs for the allocation and distribution plan 
at the time that said issues are addressed with respect to the indirect purchasers. 
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entities also made some purchases using contracts that contain an assignment clause  These assignment 

clauses allow class members to stand in the shoes of direct purchasers such as Dell from whom they 

purchased DRAM-containing equipment, id., at 24-25.  While the presence of these direct claims may 

suggest that adjustments be made for these claims, the Class States respectfully propose that no 

adjustments are necessary.   

During the recent hearing on class certification the Court requested that the Class State of 

California provide the Court with a supplemental letter brief  addressing whether a sub-class should be 

formed of government entities with assignment-clause claims.  See Apr. 9, 2007 Tr. at 33-34, attached 

as Exh. 3. This submission will be filed on April 23, 2007, and a copy will be forwarded to Your 

Honor.   

Claims subject to an assignment clause, generally a subset of total damages, may be brought to 

trial notwithstanding the so-called Illinois Brick12 federal bar on indirect purchaser claims.  See, e.g., 

Cal. Govt. Code § 4552 (West. 2007).  These damages consist of the overcharges that governmental 

entities incurred when they purchased computers from original equipment manufacturers (“OEMs”) 

such as Dell who directly purchased DRAM from the defendants.  See Cal. Govt. Code § 4552 (West. 

2007);  State of California et. al. v. Samsung Electronics Corp. et. al., Complaint, Case No. C 07-1347, 

filed  March 7, 2007, at 24-25. The Class States California, Pennsylvania, and Ohio have pled such 

assignment clause claims in this action.  In its submission to the Court, California anticipates arguing 

that if such a subclass were necessary, it would not be the typical sub-class arising from a conflict of 

interest between differing groups of entities with conflicting valuations on their respective set of 

claims.  See Amchem Prods. v. Windsor, 521 U.S. 591 (1997).13    

For Your Honor's purposes, the Class States submit that the allocation and distribution plan is 

not affected by the potential existence of a subclass.  This is the case because, under the proposed FTE 

methodology  explained above, each Class State will already receive, proportionally speaking, full 

value for its claims and no additional adjustments need to be made.  This is particularly true where, as 

here, the settlement amount is small and any adjustments would be inconsequential. 

 Further, no adjustment need be made for the Crucial claims which are an extremely small 

                                                 
12 llinois Brick v. Illinois, 431 U.S. 720 (1977). 
 
13 The Class States will notify Your Honor in subsequent correspondence if they believe that such a 
sub-class need be created here for purposes of settlement given that the trial manageability issues 
present in litigation are absent in settlement. 
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amount of the total number of the Class States’ purchases of DRAM-containing products.  Insofar as 

the Class States are concerned, the Crucial claims involve overcharges on purchases of freestanding 

DRAM from 1998 to 2002 from a single non-settling defendant and do not involve any government 

entities who lack other claims.  Class States such as California are claiming damages for purchases of a 

wide range of DRAM-containing products, including computers, printers, servers, and networking 

equipments such as routers, hubs, and switches as well as free-standing DRAM.   See, e.g., Exh. 2 at 

39-42  (Reply Report of Dr. Kenneth L. Flamm).  Consequently, any overcharges arising from 

purchases covered by the “Crucial” claims amount to a small portion of the overall damages from 

overcharges on all DRAM containing products named by the complaint.  The case law does not require 

an allocation or distribution plan to precisely compensate each absent class member for the exact 

amount of damages it suffered.  See, e.g., Cal. Bus. & Prof. Code § 16760(e)(1) (West 2007).14   

 The Winbond Settlement Fund 

 The Winbond settlement fund amounts to $2 million in total.  At present, there is no division of 

that settlement fund between indirect purchasers and government purchasers.  However, after 

discussing the matter, the Settling Plaintiffs15 believe it would be fair and equitable to divide the 

settlement fund so that 89% of that fund would go to indirect purchasers and 11% to government 

purchasers (the latter including Class States and Non-Class States with the exception of the State of 

New York, which did not enter into the Winbond settlement).  This division is based on the same 

publicly-available data from the International Data Corp. as the division of funds in the Samsung 

settlement.  See Decl. of Blake L. Harrop, attached in Motion for Preliminary Approval, filed Oct. 11, 

2007; see also www.idc.com/. 

 Based on the proposed split between indirect purchasers and government purchasers, $220,000 

in additional funds would be available for the Class and Non-Class State government claims (excepting 

New York).  The Class States propose to use the same methodology as explained above to allocate the 

Winbond settlement funds   Consequently, $ 50,565 or 23% will be available to the Class States to be 

divided among them and distributed in the same fashion as with the Samsung settlement funds.   

Because the amounts in question are extremely small for the Class States, the Class States will 

                                                 
14 Another reason for discounting the “Crucial” claims is that these claims involve overcharges on 
purchases of freestanding DRAM from a non-settling Defendant – Micron – and not from the Settling 
Defendants, Winbond and Samsung even if the Settling Defendants are, in the view of the Class States, 
jointly and severally liable for these overcharges. 
 
15 The Settling Plaintiffs consist of the Plaintiff States and the Indirect Purchaser Plaintiffs. 
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 Appendix16 

 

The IDC data was used as follows to produce an average dollar of computer purchases for each of the 

three categories - state government, local government and colleges and universities: 

1.  Data was available for combined state and local purchases over most of the damages period.  This 

data was combined over the time period to produce total purchases. 

2.  Data for the combined purchases of state and local governments, other than education, was reported 

in the IDC data.  Separate categories were reported in the data for K-12 and higher education. 

3.  The K-12 education purchases were total for public and private education.  This was adjusted by the 

fraction of public enrollment to total enrollment as reported by the U.S. Department of Education’s 

National Center for Education Statistics (see 

http://nces.ed.gov/programs/digest/d05/tables/dt05_002.asp).  These adjusted K-12 purchases were 

added to the total purchases for (non-education) state and local entities. 

4.  The resulting total of K-12 education and non-education was then allocated 1/3 to state 

governments and 2/3 to local governments.  The resulting total local government purchases was 

divided by the total national local FTEs (from U.S. Census data) to calculate an average dollar 

purchases per local FTE. 

5.  The total FTEs for state governments was taken from the Census data, but adjusted to remove 

college and university employees that are reported in the census as state employees.  The resulting total 

was used to calculate an average dollar purchases per state FTE in the same manner as was done for 

local employees. 

6.  The IDC data provided computer purchases for higher education.  Data from QED was used to 

determine total enrollments for all colleges and universities and for public colleges and universities.  

The ratio of the latter to the former was used to reduce to total higher education figure to the estimated 

purchases by public colleges and universities.  These purchases were then divided by the total public 

college and university enrollment to calculate an average dollar purchases per enrolled student. 

7.  The QED enrollment data was used to estimate dollar purchases for each public college and 

university participating in the settlements by multiplying the average dollar purchases per enrolled 

student by the enrollment in each institution.  These estimates were compared to the actual purchases 

                                                 
16 See also Decl. of Emilio E. Varanini IV (authenticating that experts used formula in appendix to 
calculate the numbers in question). 
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for a few of the participating public universities and found to be comparable.  These estimates were 

then totaled for each state.  

8.  The same procedure as in (7) was used to estimate dollar purchases for state and local government 

entities participating in the settlements.  These estimates were totaled by state. 

9.  The total of state, local and college and university estimated purchases for each state was then used 

to calculate the percent of each states estimated purchases.  These percentages were used to allocate the 

Samsung settlement proceeds. 

10.  For the Winbond settlement, New York’s total estimated purchases were removed from the total 

purchases and each state’s (except New York’s) percentage was calculated for this new total.  These 

percentages were used to allocate the Winbond settlement proceeds. 
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